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UNITED STATES TAX COURT 


ALEveED 4 é FZANceE [u2zecamo) 


Petitioner(s) ) 
¥. ) Docket No. 5uli-72 


) 
COMMISSIONER OF INTERNAL REVENUE ) 
Respordent ) 


AMESIDED 
PETITION 


1. Petitioner (s) request (s) the Court to redetermine the tox deficiency (ies) for the year (s) 
ne a, as set forth in the notice of deficiency, ¢ 


copy of which is attached. The notice was issued by the Office of the Internal Revenue Service 


«$e 
. Ve ; a 4 


ity ond State) QO 


2. Petitioner (s) texpayer identification (e. g. social security) number (s) is (oan 
OR1L- |12- 65466 ; 


3. Petitioner (s) make (s) the following claims as to his tox liability: 


Amount of Addition Amount of 
Amount of Deficiency to Tax, if any, Overpayment 
Disputed Disputed Claimed 


1,049.43 


T.C. Form a-S 
(Oct. 1970) 
Page ! 


4. The Commissioner of Internal Revenue mode the following errors in determining 


this (these) tox deficiency (ies): 


5. Petitione: (s) assert (s) the following facts to support the assignment (s) of 


error(s) set out ir paragraph 4. (In your own words, describe fully the facts in support 


“of your claim; use additional pages if necessary) 


CARBONS 


Petitioner (s) request (s) that the proceedings in this cose be conducted os a ‘small 


tox cose’ under section 7463 of the Internc! Revenue Code of 1954, os amended, and Rule 


% of the Rules of Practice of the United States Tox Court.” (See note below). 


49-11 “D we lachan ch. _Desfeles I 


Present Address 


Signature of Petitioner ::'e) Present Acoress 
(If joint return was filed) 


Signature and address of counsel, if retained by petitioner(s) 


etchant entail 


If you do not went to make this request, you should strike out the poregraph at the top of 
the page. In considering whether to request inc’ "2 proceedings in this cose be concucted as 


rl 


a “small tax cose," your attention is colied tc tne following provisions of section 7463: 


* 


(a) In General.-—In the cose of any petition filed with the Tax Court fora 
redetermination of a deficiency wnere neither the amount of the deficiency ploced 
in dispute, nor the amount of any claimed overpowment. exceeds-— 

(1)$1,0C0 for any_one texable yecr, in the case of the toxes imposed by 
subtitle A A [income toxes| cnd chapter |2 ‘Gi it Tox] , or i 

(2)$1,000, in the case of the tox imposed by cheoter 1] | Estote Tox] : 
at the option of the texpover concurred in by the Tax Court or a division thereof 
before the hecring of the case, proceedings in the case shail be conducted under 
this section.”** 

(b) Finality of Decisions.-—A decision entered in ony cose in which the 
proceedings are conducted under this section shall not be reviewed in any otner 
court and shal! not be treated as ao precedent for cny other case. 


* * * 
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UNITED STATES TAX COURS 


ALFRED H. TIRECAMO and FRANCES M. TURECAMO, 
Petitioners, 
v. Docket No. SlL1-72 
COMMISSIONER OF INTERIAL REVENU=, 


Resnontent. 


ANSWER TO PETITICN, aS AMDISED 

THES RESPONDENT, in answer to the petition, as amended, adits 
and denies as follows: 

1. Admits the allegations of paragrarh 1 of the petiticn, as 
amended, except denies “hat a copy of the notice of deficiency vas 
attached to the petition, as amended, and alleges that a copy of 
the notice of deficiency has been filed with the United States Tax 
Coirt pursuant to its Order dated Sertenber 5, 1972. 

2. and 3. Admits the allegations of paragraphs ? and 3 of the 


petition, as amended. 


le ae, be and c. Denies that respondent erred as alleged in 


subparagraphs a., b. and c. of paragraph L of the petition, as 
amended. 

5S. a., db. and c. Denies the allegations of sudparagrarhs a., 
b. anc c. of paragraph 5 of the petition, as amended. 

6. Dentes generally each and every allegation of the petition, 


as amended, not hereinbefore sreci“ically adm tted, malified or 


denied. 


WHEREFORE, it is prayed that the deficiency determined by the 


respondent be in all respects approved. 


(See) LEE H. HENKEL, JR. - EM 


LEE H. HENKEL, Je. 
Chief Connsel 
Internal Reveme Service 


OF COUNSEL: 


MARVIN E. HAGEN 
Regional Counsel 
L. WILLIAM FISHMAN 
Attorney 
Internal Reveme Service 
26 Federal Plaza, 12th Floor 
New York, New York 10007 


UNITED STATES TAX COURT 


ALFRED H. TURECAIO, ET UX 


Petitioner 


vs $441-72 
DOCKET NO. 


COMMISSIONER OF INTERNAL REVENUE 


Respondent 


UNITED STATES TAX COURT 


LOCATION. OF HEARING: 
NEW YORK, NEW YORK 


April 16, 1974 


BEFORE: THE HONORABLE IRENE fF. SCOTT 


APPEARANCES : ALFRED H . TURECAMNO 
for the Petitioners 
L. WILLIAM FISHMAN 


for the Responcent 


OPENING STATEMENT ON BEHALF OF THE PETITIONERS 
By Mr. Turecamo 
OPENING STATEMENT ON BEHALF OF THE RESPONDENT 


By Mr. Fishman 


EVIDENCE ON BENALF OF TIE PETITIONERS 


Witnesses 
NAME DIRECT CROSS REDIRECT 
Alfred H. Turecamo 18 25 

(Pro se) 


EVIDENCE ON BEHALF OF THE RESPONDENT 
Witnesses 
NAME DIRECT CROSS REDIRECT 
Lester Gray 28 al 


(Pro se) 


Joint 
Number Description Ident 


1-A-2-E Stipulation of facts 2 


RECROSS 


RECROSS 


Evid 


2 


THE CLERK: 
Turecamo, and Francis “M. Turecamo, gentlemen 


record may we have your appearances, (please? 


MR. TURECANO: Alfred Il. turecamo, T-u-r-e- 


MR. FISHMAN: L. William Fishman ¢ 
Respondent. 

THE COURT: All right, ‘tr. Turecamo, as I 
stand it, there was a disallowance 
exemption, disallowance of medical 
and a disallowance of a casulty loss, is that what's 


involved? 


THE COURT: 
have a stipulation? 
MR. FISHMAN: Yes, we do, Your ionor. 
THE COURT: All right. 
MR. FISHMAN: 
attached thereto, which at this time 
submit to the 
THE 
with Exhibits 2 is received. 
(Whereupon, 


documents, 


eT oe 
Teen teetghnmnen seme 


identification as Joint 
Exhibits A, and 2-3, and 
received into evidence.) 
Your llonor, important thing which 
I would like to suggest to the Court before it is submitted 


is the fact that as Your Honor will nots, the Petitioner 


Frances M. Turecamo is not in the Court this morning, anc 


-- or at the present time, and “Mr. 1. Turecamo, 
the other itioner signed for the Petitioner 
Turecamo. 

COURT: All sight, well -- 

FISHMAN: And initialed it -- 


COCRT : kusband? 


TURECAMO: Yes. 


COURT: And, these are basically your expenses? 


TURECA’O: Yes. 

COURT: Gell, 

FISHMAN: Thank you, Your Honor. 

Count: All xcight, sow that fas 5 received, 
make any further opening statement? 


TURECAMO: I would 


COURT: | All right, 


| 
| 


13 


MR. TURECA'O: Your llonor, in qood faith ¢{ 
accepted or in my mother-in-law as a dencent 
in the latter part of 1969. Sometime in "ay of 
toward the latter part of May she unfortunately 
fractur2d her hip. She was admitted to Manhasek (phonetics)! 
Medical Center at which time they performed an operation, 
and while she was there she was having considerable 
and pain. She stayed there for about 2 
she was transferred to nursing home. 
developed complications, as a result of 
she required nursing services, which 


We found after a month or so at the nursing 


home that we had to put her back in the hospital, and 


went to Long Island Jewish Hospital, and there 
the pin from her hip, and were treating her at the hospital 
for several months. She had Staph infections, she hac 
open sores on her body. They had to ramove the pin which 
meant that she couldn't walk anymore, and again the 
doctors told us that she had to have nursin 

Unfortunately, as a result of this accident she 
passed away in the latter part of the year, sometime in 
December. 

The complaint that I have 
@laimed mv mother-in-law as a depe 


in the neighborhood of 335! 


TIlE COURT: 
$3531.00 for hospital and nursing care for ‘irs. 
(phonetics). 

MR. TURECA‘’O: Yes. 

THE COURT: And, her own social security was 
only $1140.90, so I take it this is purely a legal issue 
of whether the Medicare payments afforded her support, is 

hat right? 

MR. TURECAMNO: That's 

MR. FISHMAN: 4! $ @: ly right, Your Honor. 

THE COURT: And, plain don't know, have we 


ever had that issue before? 


MR. FISHMAN: Not specifically Honor, no 


not the nature of th=2 Medic payments which were received 


in this case. 
THE COURT: Because it is ebvious -- 
let me ask you something, let me asé you, you do agree 
the only -- the only source of funds that she had other 
than what this Petitioner furnished her and Medicare furn 
her van this $1140.00? 
MR. FISHMAN: To my knowledge that is correct. 
THE COURT: 
otherwise he will have to testify 


MR. FISHMAN: I believe that we can stipulate 


ish 


a 


+ 
iS 


THE COURT: ‘Jell, then you stinulat2 that h 
only source of funds other than the Medicare payment, 
are considered a source of funds eae $1140.09? 

MR. FISHMAN: I believe that we can so stipulat 

THE COURT: ‘’ell, you do so stipulate? 

MR. FISHMAN: Yes.. 

THE COURT: All right, row, that makes it clear 
as a bell that you arse entitled to her as a depe dent, 
the Medicare payments don't count. Now, if 
of Medicare payments count as part of her supp 
certainly don't argue that you paid as much as 
for her care? 

MR. TURECAMO: Yes, I agree, and we stipt 
we agreed in the stipulation that I could not in any 
of form match the payments that were made by “edicar: 
her medical expenses. 

THE COURT: ll right, then that issue is just 
a legal issue and I will have +o research it. And, I 
don't know which way it will go. I know that -- I 
some of the cases that deal with welt payments, 

-- and things of shat kind, and how qa, but... 
never had ‘‘edicare before. 

MR. TURECAIO: Well, Your Honor, it seems 
unfair and inequitad! hat an individual could take on 


the obligation of a Gependent and assume this 


and then have something happen, and then find out a ysa 
later, or two years later that the dependency is disclaimed 
on that basis. It traps an individual into a situation, 
and I feel that the ruling tnat << 

THE COURT: Well, I agree with you that if the 

is that you don't get her it is harsh, but that may be 
law, I just don't know. 

MR. TURECAMO: Well, is it the law, or it just 
an arbitrary ruling by the Itlternal Revenue Service? 

THE COURT: Well, it is not -- it is a question 
not of whether it is j er the Courts have 
interpreted the statute to include this tyvp¢ of payment 

support. 


Now, if it has been consistently interprets 


| 
| 
| 
| 
| 
| 
| 
| 


p 


tet 


by our Court and higher Courts that way, then that is 
that it is. 
MR. TURECANO: Well, one of the reasons why 
had taken this problem -- this far, is that evidently 
was no pracident that would establish this type of thing. 
THE COURT: Well, then it is up to me to consicer ; 
it and do the best that I can with it in the light of 
the law. 
MR. TURECAMO: It would seem, Your Honor, “nat -* 
THE COURT: So, you makes whatever argument -- 


tell you, you make whatever argument you want to 


fs] 


17 
make now, but I will also let you file some form of bricf 
making an argument too. 

MR. TURECAMO: Okay, I just, you know, feel that 
-- the fact that ive medical payments, it 
appears as though this is an extension of actually medical 
insuranc2 mor2 or lass. The individual does 
free use of the money. It is specifically 
for medical expenses only. The INternal 
ruling 70-371 more or 
gross income of an individual, ¢h 
not includable and yet it seems arbitrary that ww deter- 
mining a dependency, they claim that these ‘ledicare payments 
are includabls. 

Again, I must say that this is 
ruling to trap a person into a situation 
Medicare assumed the complete responsibility 
paid for the medical services or the nursing services, 
don't think that we would be standing here. 


-- it is not a marginable sum of money 


about. The expenditure was in the neighborhood of $3531.90, 


and to me it's a considerable experditure. 
I just hope that the Court would render 
decision, Your Honor. 


THE COURT: Now, 


on this bill that is attached 


aa 
paid $190,434.75. It snows a cash deposit of $21.60, that's | 
not -- Senior Care paid $546.09, that I take it was soms 
state organization? 

MR. TURECAMO: I really don't know, there probably | 
were other payments made but all the payments you know | 

( 

were not part of th: nursing services. I belisve -~ | 

THE COURT: In other words, they paid the hospital | 


bill with minor exceptions? 


MR. TURECAMNO: Yes. 


MR. TURECAMO: I paid the -- 


| 
THE COURT: And, you eaid -~ | 


THE COURT: You paid the nursing services and 
the -- practically the total $3541.99 was for nursing 
services. 

MR. TURECANO: Was nursing services, yes, Your 
Honor. 

THE COURT: All right, 

And, that is your understanding too? 

MR. FISIUMAN: Yes, Your Yornor. 
to make the statement that the Respondent's expert 
witness could clarify what Senior -- Senior Care repres nts. 

THE COURT: We a y3 th h id: pay 
that so, it must have been some form S payment. 

MR. TURECAMO: ‘Well, whatever it was, I am not 


aware of it. 


And, of course the other 


payments here, ¢t: $18.00 for a telavisic=- 


and -—- the $14.00, it really doesn't make 


who paid -- 
MR. TURECATIO: No <= no. 
THC COURT: Because they 
compared to the -- the $3500°-- in 
and -- well, you don't really have 
Senior Care, if th 
antitled to her, cer 
Care he would be entitled to 
other little amounts out of h 
paid, because they 
evidence 
MR. TURECAIO: 
that -- and agreed to 5; 
here is a matter of the -~- of determining 
We acknowledge -- that the medicar 
over $10,009.90, 
was just for the nursing services 
and they couldn't match the 
medicare. 


Of course there were other 


cost somewhat, but still will not be in the neighborhood 
of the $19,000.00 or $11,900.09 that was expended. 

‘THE COURT: In other words, you had other 
when she was in your home, such as ¢ 


forth? 


MR. TURECAMO: Yes, Your Honor, w2 


- 


rooms for her. She had -- you know, the run of the houses, 


and we bought her clothi 
there was certain entertai 
THE COURT: Well, sha must have spent her 


~—s 


$1140.00 for something. 


from her, 
THE COURT: I know, but 
think she really -- do you think maybe s 
the bank and didn't spend it? 
MR. TURECAMO: ‘ell, she gave it to her grand- 
children, you know, and - 
from her while she was living in 
THE COURT: ‘Yell, actuall; 
to that you can. 
Now, your issi } did you havs 


something to say on th 4 next on2 is the 


MR. TURCCAMO: I think that that is the whole 


THE COURT: You get it if she us your ¢ 
and you don't if she isn‘t? 
MR. TURECAMO: Yes. 


TIE COURT: All right, now tha next one 


casualty loss, are you still contesting that? 
2 


MR. TURECANO: I am in the sense Your 
I cannot produce the bill for the -- automobile 
I -- I unfortunately h words with this 


he didn't do the rapairs properl; 


: 


to get a duplicate bill, an :'t gat it. He has deen 


promising to send it to me everytime that I call, 
ZT think that | the reason that he hasn't sant it 
is because I had is argument with hin. 

THE COURT: Well, you can testify to it. All 
right, now anything further that you want to say? 

MR. TURECAMO: That's i Your Honor. 

THE COURT: Ail right, 
Respondent and then we will let you tostify. 

Thank you, Your 
Fishman 
Honor, 


were orally stipulate 


to the Court at this 


THE COURT: All right. 

MR. FISHMAN: First, I personally will trv to make | 
it as clear as possible the effect of the first item, the 
effect that it would hav< on tie case as far as the 
Respondent's position goes. that being the 


the Medicare benefit payments were pursuant to 42 USC 


Chapter 7, sub-chapter 18, part (a). 


THE COURT: All right, you stipulate that that 


is what they were pursuant to, 

MR. TURECAMO: Yes, Your Honor. 

MR. FISHMAN: That being the so-called basic 
Medicare benefits. 

THE COURT: All right, and you so stipulate -- 
so that's -- 

MR. FISHMAN: And, secondly, oral stipulation 
that the Petitioner's contribution to the support of 
Frances Cavenaur (phonetics), did not exceed such “Medicare 
benefit payments appearing on Exhibit 2-B,as $10,434.75. 

THE COURT: Well, he has already agreed to that, 
and you so stipulate? 

MR. TURECAIO: Yes, that's right. 

MR. FISHMAN: And, then one last thing to make 
it perfectly clear, that being it is orally stipulated that 
the amounts appearing on Exhibit 2-3, the $10,434.75, 


received by the hospital 


9% 


a 


Tile cCouURT: Well, I think that the Exhibit itself 


is self-explanatory on that, but -~ 

MR. FISHMAN: I just wanted to remove any possible 
question that you might havs. 

THE COURT: You don't deny -- you agree that 
they got this “Medicare payment during the year 19707? 

MR. TURECAMO: ee assume that they did. 

THE COURT: All right, then you will stipulate 


it for the purposcs of this case, shat they did? Is the 


oe 


answer yes? 

MR. TURECAIO: It put a thoucht in my mind, 

payment was delayed to 1971, then what would happen 

THE COURT: Well, it might make a difference, 

was admitted in August and discharged in October. 

MR. TURECAMO: Perhaps --- 

THE COURT: It would be your burden really <o 
show that it was, but -- when was this bill -- oh, this 
is a copy of it in 1974. 

MR. FISIMWN: Th Tot preparce, Your 
Honor, prepared from the bill. 

THE COURT: That's right, and they didn't show 
you when they actually received the payment from ‘fadicarc? 

MR. PISHMAN: Perhaps the Respondent's exper= 
witn2ss can shed some light on this, Your! lOnor 


TUE COURT: All right. 


% 


ris) 


MR. FISHMAT: To gi indication 


TUE COURT: Well, you can put him on and let 


MR. FISHMAN: We certainly will, Your Nonor. 

It is the Respondant's ¢£ ition that the Medicare bene 

received since they were pursuant to 42 USC Chapter ly, 
chapter 18, part (a), or what we call basic medicare pa:ments, 
| 


and that they -- chat i in that part are financed | 


through the hospital insurance taxes, imposed on employers, 


employees and the self-employed by Section 1401 (b) ane 


310 (b) of the Internal Revenue Code in Ll! 

This of course is different f 
waid 42 USC chapter. 7, sub-chapter 18, that the supplée- 
mentary medicare which is under part (b) is financed zoos | 
monthly premiums paid only by those -- 

THE COURT: Well, that's surgical i 
Isn't the part (b) the surgical payments? 

MR. TISHMAN: I don't know if I can answer this 
-- Your HOnor, specifically. I do know that -- I am 
confident that the doctor's bills are covered under 
(a), of the -- the Resvoo 
so it will be brought out 

THE COURT: ALL right, 


what you want 


MR. FISHMAN: As stated in Reve 
1970-2, CB-31, basic “Medicare benefits received vic 
the behalf of an individual are includable as the 
own contribution to his support in determining 
more than one-half of his support. This is so because 
the amounts paid to finance | & hospital insurance bex<sfit 
are not insurance premiums, rather they are taxes. 
regulations -- specifically REgulation 1.152- 
require that benefits received under the Social 
be included in the Court computation, and crcated 
beneficiary's own support 

It is therefore contended by the 
since the payments made to or on the behalf 
anaugh, during the taxable year 1970, ware 


care benefits, the payments represent an amount 


into the support computation, and represent Frances Kavanaugh's 


Since the Patitioners did 


{ 

contribution to her own support. | 
| 

i 

! 


Kavanaugh in a greater amount, more 

dependent's support was not contributed by the 
and they are rot entitled to the dependency exempt 
Sections 151, i152 of the Internal 


Since the Respondent determi 


of Frances Kavan 


"177 
paid for her benefit are not deductible since Frances 
Kavanaugh was not t Petitioner's dependent, ¢s reruir2d 
by Section 213 (a) (1), of the Internal Revenue Code of 
1954. 

And, one last comment Your Honor, 
something that was mentioned earlier to the 
such a result as was determined in the statutory notice 
of deficiency would be harsh if upheld by the Court, I 
can only suggest that without the Medicare benefits, ¢t 


a 
<— 


“ 


Petitioners would hav2 been burdened with the payment of 
the $10,434.75 expenses of Frances Kavanaugh. Than! 

THE COURT: All right, now you may come around 
and be sworn as a witness. And, give your testimony bou 
what you furnished to ‘Irs. Kavanaugh in addition 
nursing services which have been stipulated and 
casualty loss and whatever else you want. 

THE CLERK: Do you solemnly swear that 
tastimony you are about to give to the Covrt in thi 


shall be the truth, the whole truth, and nothing but 


truth, so help you God? 


"NE WITNCSS: 
THE CLERK: Fo 
name and acdcress? 
¥. Turecamo, T-u-r-2-c"a 


4 


laston, “lew Yo 


FRE OD 
in, testified 
and testified as 
DIRECT EXANIATION: (Pro se) 
THE COURT: Now, you just go ah2ad 
as a witness what you said. 


THE WITNESS: Do I have to repeat t 


THE COURT: Oh, no, not tha st 

Frances Kavanaugh is your mother-in-law? 

THE WITNESS: Yes. 

THE COURT: And, sometine prior 
1970, she came to live in vour home? 

THE % Yes, Your Honor. 

THE COURT: And, during tne whole 
1970 uo until her death, at what time? 

THE WITNESS: I believe that it was 
part of November, early December. 

THE COURT: At the latter part of 


early December, 1970 she did reside in your 


as not in the hespital or the nursing home? 


Moe 


TIE WITNCSS: Yes. 
THE COURT: All right, and, you fur 


in your home -- well, 


for -- 


ani 


a's 


year of 


nished 


IG ua . 
bot Turecamo - direct pro sea 


TUE WITNESS: A complete stay in the hospital -- 

THE COURT: About two months? 

THE WITNESS: No, it was a little more than that, 
about 4 or 5 months. 

THE COURT: All right, about 4 or 5 menths 
of this ll months she was in the hospital or the nursing 
home, and the other six or seven months she was in your 
home? 

THE WITHESS: tens: 

THE COURT: And, you furnishad her food, lodging? 

THE WITNESS: Yes, entertainment, some clothing, 
-- transportation, she was in her 80's, ind she cid recuire 
periodic -- periodic medical attention. ‘le used to drive 
her back and forth to the doctors, that was also paid by 
Medicare. 

THE COURT: Do you mean her transportation 
back and forth -- 

THE WITNESS: No the transportation we paid. 

THE COURT: Oh, but the doctor's bill <-- 

THE WITNESS: The doctor's bill was paid by 
Medicare. 

THE COURT: Um-huh. 

THE WITNESS: She had 2 1/2 rooms to herself in 
the house, and at the beginning of tha 


a television set for her own apartment. 


a 
a5 Turecamo - direct pro se 
were in a one family home. 

THE COURT: Yes, but it was her apartment -- 
her apartment? 

THE WITNESS: Yes. She would haves her own 
area you know in the house, and she -- naturally she ate 
with us, and like that, but to make her though she 
had somewhere that she could go to, she had the rooms set 
aside for her. 

She had her own telephone which for, 
and -- I don't know what ° i 1 the 
rooms in the area that I live in, I live in Douglaston, 
I would assume that if someone went out and rented an 
apartment of that type in that neighborhood, it would 
cost anywhere between $200.00 to $250.00 a month. 

So, 

THE COURT: her food probably would have 
run $59.00 to $75.90 

WITNESS: Yes. 
COURT: Um-huh. 


THE WITNESS: But, even adding up all the 


expenses, once a week we used to go out, 


and have dinner, she you know was always with us, 
bought her clothing from time to time, whatever she needed. 
I would say that probably all 


the fair rental value of the 


would probably be about $6,990.00 or $7,099.09 somev 

in that neighborhood. But, 2gain, I sav tat) tvcun with 

this it's -- it doesn't come near to the expenditure that 
was made by tNedi 

In other words you think 


actual expenses counting the rent ! ably came 


to $5,000.00, and then you add on your nursing 


ment, you might get up to $8,000.90, but that 
@ best that you could do? 

THE WITNESS: Yes, Your ilonor. 

THE COURT: All fight. Now, that's all that 
you have to say on the dspend 

THE WITHESS: Yes, 

THE COURT "ow, I may ask you if you know, 
did she have Social Security by virtue her 


work or of her husband 


THE VITTHESS: : I cannot ansver, 


I know that she did -- you know some form of Social 
Security, but whether -- her husb i was deceased, aud 
I don't know what it really was a result of 

THE COURT: "But, anyway she kad 1 drawing 
Secial Security I vars 2fo he ! i rovisions 
came into the 


WITIHESS: e Your llonor. 


Turecamo - direct pro sc 


when they came into that? 

THE WITNESS: Yes. 

THE COURT: I have forgotten when it was now, 
but wasn't it about 1964 or 1965? 

MR. GRAY: 1966. 

COURT: 19667 

MR. GRAY: ‘Yes, ma'am. 

THE COURT: So, she -- how old 
This was 1970, four years 

TUE WITNESS: 


1966, i would say that she was about 76. 


THE COURT: Ah -- 76, at the time 


care provisions came in? 

THE WITNESS: Yes. 

THE COURT: And, she had been drawing Socia 
Security for a number of years prior to that? 

THE WITNESS: I would assume so, Y®S, because 
she didn't work. Her husband died -- oh about ten years 
prior to that. She was on Social Security for som2 time, 
at least 10 years anyway. 

THE COURT: Prior to 1966? 

TUE WITHESS: Xes. 

THE COURT: All right, now, I guess that's all 


that you can say on that, what about the casualty loss, 


if you want to say anything on it? 
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THE WITNESS: The only thing that I could say, 
as I mentioned before, Your Honor, I did ha 
with this -- 

Well, now wait a minute, we have 

got to begin at the beginning, you -- was it an automobile 
accident? 

THE WITNESS: Yes.: 

THE COURT: In 1970, when did you hava the 
automobile accident? 


« 


THE WITNESS: Actually it really wasn't an 


accident per se, you know driving along, we -- the 


to the car was done when -- in the parking arsa of 
shopping center in Douglaston. 
THE COURT: In other words you fac your car 
parked! by somebody who ran into it? 
THE WITNESS: 
THE COURT: And, they didn't leave you a note? 
THE WITNESS: yeni all, 
so we had it repaired, as “ i the the 
two doors, and we had it repaired, and it came -- 
COURT: And, you had no insurance? 
WITNESS: No, I didn't. 
COURT: You dicn’€ carzsy -- 
WITNESS: I had no insurance, 


COURT: Collision insurance, as far as your 


vs . » 7 ~ 
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damag2 to your own car was concerned? 
TNE WITNESS: No, it was not covered by insur- 
THE COURT: By that type of insurance? 
THE WITNESS: Yeas. 
THC COURT: So, you had no insurance to pay this? 
THE WITNESS: That’s right. 
THE COURT: And, so, what was the cost 
it repaired? 
It was 
dollars. -- I believe that 
THE COURT: You claimed $475.90, 
of $375.00, and the cost of repairing it -- well, 
what was dene to the -- both doors were knocked 
THE WITNESS: Yes, the front fender anc 
two doors were damaged. 
THE COURT: And, vou were charged roughly 
$500.00 by -- 
THE WITNE $500.00, == 
THE COURT: And, of course you could have sub- 
poenaed this man to testi 
yourself iznow that you paid him th 
THE WITNESS: Yes, Your 
THE URT? 1 ig! n : was altogether 


a , - 
that wasn’t fO6F things other cn P just damase 


-- of this damage don: 


> 


TUL WITNESS: 


/ 
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by being hi i narking 


No, this 


that was done, this one incident. 


THE COURT: 


Little things fixed al 


THE WITNESS: 

THE COURT: 
THE WITHNCSS: 

TIC COURT: 

for this ons damage? 
Tie WITNOSS: 


THE 


WITNESS: 
COURT: 
FISIRIAL: 
Your Honor. 
CROSS EXAMINATION BY 
MR. FISHMAT: 
Q In regards 
the serson you said 
In casn or a check? 


I believe 


I see. See sometimes you 

ong with it, mt you did=*t 
No. 

This was -~ 


This was the on 


~ i. * * : 
I guess chat Ss about it. 


e casualty loss when you paic 


your car, how did you pay him? 


Ke" Turecamo 


there would be no problem. 
Q You did show me one chock? 
A That was for another incident that I didn' 


declare on my return. 


Q But, you cannot find the other check? 


A No, I cannot. 


MR.. FISHMAN: That's all, Your Honor. 


Well, I want to ask you one or 

other questions. What kind of car was this? 

THE WITNESS: A 1966 

THE COURT: And, you have 4a rough idea of what 
the value of this 1966 -- when did this accident 

THE WITNESS: In 1970, Your Honor. 

THE COURT: What 
happen? 

THE WITNESS: I believe that it was 
summer of 1970, over the summer ~~ 

THE COURT: a summer of 1970? 

THE WITNESS: Yes. say that the car 
at that time, as it was four years old. It was a Chrysler 
Newport sedan, it was probably werth -- I paid about 
$3600.90 for it new, four years, it nrobably wou 
worth about $1300.00 or $2,000.00, somewhere in 

THE COURT: You would say somewhere between 


$1$00.99 and $2,999.0! 


36 
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THE WITNESS: ‘2S, Your Honor. 

THE COURT: Ard, 1 take it in your opinion, it 
-~- after this accident it was worth the $509.00 less, OF 
you wouldn't have paid the $500.00 to have it fixed up? 

THE WITNESS: Yes, ma'am. 

THE COURT: So that until you had it fired up 
from the accident, it would be worth between $1,909.00 
$1,500.00 as compared to the $1510.99 and $2,000.00? 


THE WITNESS: That's right. 


THE COURT: I have nothing further. DO % 


have anything further on that? 

MR. FISHMAN: No, Your Honor. 

TIE COURT: Then, if you have rnothins further, 
you are excused as a witness. 

(Witness excused.) 

THE COURT: Do you have any further witnesses? 

MR. TURFCAMO: No, Your Honor. 

THE COURT: Then, you rest? 


TURECAMO: Yes, Your Honor. 


court: All right, nce. do vou have witnesses 


FISHIAN:- Yes, Your Honor, ng 
expert witness, which I would like to call at this 
CouRT: All right, would you call him? 
FISITMAN: Mr. Lester Gray- 


CLERK: You do solemniv swear 


3% 
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you are about to give to #he Court in this case, shall 
the truth, the whole truth, and nothing but the truth, 
so help you God? 

THE WITNESS: I do. 

THE CLERK: Please take the stand. 
record may we have your name? 

THE WITNESS: My name is Lester Gray. 

THE CLERK: How do you spell your last name? 

THE WITNESS: (G-rrary- 

THD CLERK: And, your address, pleas? 

THE WITNESS: And, 1 work for the Social Security 
Administration at 1657 Broadway. That's in “Manhattan, 


New York. 


OSS. Tt Bk G RAY, Having been cusy took ithe 


stand on the behalf of the Respondent, and testified as 
follows: 
DIRECT EXAMINATION 
MR. FISIMAN: 

Q Mr. Gray, you said you presently are emplover 
by the Social Security Administration? 

A That's correct. 

Q How long have you been 

A It will be 6 vears as of June ths 


ed 


So, that takes us back 


Gray - direct 
A Until June 
Q Thank you. of 1968, in what nosition 
were you employed? 
A I was a claims representative with the Social 
Security Administration. 


Q And, what were th fur.ctions of a claims repre- 


A The functions basically were the taking of 


sentative? . ea | 
| 


applications from beneficiaries or potential beneficiaries | 
-- applications fo benefits under the Secial Security | 
Act for aged, blind, or disabled -- excuse me, aged, iia 
or disability cases, and as well as dealing with the Medi- 
care law, and post -- what we termed to be post-adjudica 
work, change of address, non-receipt of check. It also 
involved -- it also involved the adjudication claims, 
gathering of evidence, birth certificates, that sort of 
thing, death certificates, doctors’ reports on disability, 
etc. 

And, you mentioned “Medicar2 law? 

That's correct. 

Were you referri 

Title 18. 

Title -- pardon 


Title 18, under 


42 USC = 


A 
Q I’m sorry, €3 
Yes. 
Social Security 
Yes. 
Also known as that? 
That's correct. 
and, hew long 
Until November the 
At which tine 
At which tix ar. operations supervisor. 
Q And, what are ° ’ i an operations 
supervisor? 


A The functions of the operations supervisor are 


office, anc assuring that the work moves 
the office, it also involves answeri 
of other clain 


questions involvi 


There are other speci 


an operations supervisor 


| Many anc varied, as well as dealing 
| 
| 


AL 
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essentially entails being the 
Securitv Administration and any 
the Medicare program that is within the geographical area 
of that particular office. And, the one -- the largest one 
of course in the nation would be Blue Cross and Slue Shielc, 
located at 2? Park Avenue. 

Q As an operations supervisor and also as a health 
insurance coordinator for the office in which yeu 
as with the position of a claims representative, 
or was it a substantial part of your job to deal with 
the Medicare Laws specifically Title 18 of the Social 
Security Act? 

A Yes, it was. 

Q And, can you tell the Court what title 13 deals 
with? 

A Title 18 referred to as the Medicare portion of 
the Social Security Act, deals with ‘Nedicare, and there 
basically two types of Medicare -- two pregrams unde 


Medicare. The is the part A hospitalization which essen- 


tially pays for the hospital bills, and if a person should 


leave a hospital and go to what is termed to be a skilled 
nursing facility, “nursing hor "@ part A handles thrat 


as well. Also home health visits by a parttime rurse, we 


would deal with that. 


Gray - direct 


care deals essentially with doctors’ bills, and 
supplies and equipment for say the handicapoed. 
pay for doctors' bills. 

The part A -- the Part A of Medicare, hospitaliza- 
tion essentially is free and clear, in a sens? that there 
was at that tim2 anyway no premium attached to it, 
with Part B there is a premium, Part 8 for the doctors' 
bills, there is a premium and there was a premium then. 


And, tall way that that vorks -- did you -- 


A The way that that worked, is the beneficiary -- 
fedicare pays for 80 percent of the reasonable cost 
of ths doctors' bills, after the deductible 
calendar year has been paid, the deductible 
now, I believe it is $72.00. 
THE COURT: It was $50.00, 
THE WITNESS: It was $50.99 back 
ma'am. 
BY MR. FISINWN: (Resuming) 


You sav that that is part B? 


That's part 5B, right. 


It covers the doctors’ bills? 
So that covers doctor bills 


‘ 
the reasonable 


resnensible for paying 
unreasonable cost, plus “he 2% pircent 
which the Madicare nicks up ance of 


course 


of doctor 


- generally -- 
you talk ( s' bills, and ‘tedic 


eee 


doctors' bi you see the doctors’ bili 


you receive a separat? Dill from this 


is on the staff of the hospit 


the hospital, but generally 
his own separate bill, and you 


re reimbursed by Medicare through 


you implied sar?is 


Um-huh. 


Under nart A, 
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A Akav, when a person -- when a beneficiary -- 
whan a beneficiary enters a hosnital, he 
called a spell of illness, and Medicare pays for the -- 
Q I’m sorry -- 

THE COURT: That's not what he wanted to know, 
ke wanted to know, for instance if I had no Social 
Security because I never worked under Social Security, 
would I be covered under part A? 

THE WITNESS: Would you be covered under part 

All right, 3 ou never worked undar Social Security 
would not ordinarily be covered under part A, however 
law provides for at this time, at this point in time -- 

THE COURT: Yes, but it didn't then? 

WITNESS: All right; at that point in time -- 
COURT: Did it? Let's talk about it then? 

THE WITNESS: All right. At that point in tine, 
the law provided for one escape, if you would. 

THE COURT: If you were 65 when it went into 
effect, you could be covered? 

THE WITNESS: If you were 65 -- if you were 
65, on or before 1967,.you need no work under Social 
Security in order to be entitled for -- entitled tothe 
part A hospitalzation as long as you were either a citizen 
of the U.S., Or you were 


permanent residency, ~“ho 


continuous and consecutive years. 
BY MIR. FISHMAN: (Resuming) 
Q And,you sav 
A That was the 
Social Security, and you paid in the amount 
amount to the Social Security, you were call= 
insured, then you 
THE COURT: And, that -~ 
though you were not 65, until after 
covered by Social S2curity you would 
part A whenever you became 65? 
THE WITNESS: If you were 65 0 


THE COURT: You were covered by 


worked under Secial Security or not? 


THE WITNESS: 

THE COURT: But, let's say you became 
1969, you would only be covered by the part A, 
also entitled to Social Security? 


THE WITNESS: ‘Wel law also 


really didn't finish that whole -- that whol? foint -- 


THE 


that under the sama provision of not workin 
entitled on or before 196 


Deemed provision, 


cut averybody 


order to obtain this coverace. 
you were 65 in 1967, you don't 
k under Social Security. 


you ware 65 in 1963, 


ers of work. If 


THE CCURT: And, it goes on 
you would 
THE WITNESS: That's right <- so, 
right now it is being phased out, that part of 
BY MR. FISHMAN: (Resuming) 


Q Again, a distinction as to part A a re 


do you have any knowledge as to how these program 


fundad? 
A The part A program is funde2 


hospitalization program is funced 


a Fs . 
beneficiary. 
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MrINTCANO: 
he WS eo 


ee eee ee 


CnOSS EXAMINATION BY 


ne a ale 


vs beeen oar 
ik. > 


TURECATIO: (feo 332) 
Q re 8 could you tell 
would nav ¢f n j services, if 
the medical exvenses, do 
service 
A 
Q 
A Medicare at that time only provided for 
not provide for full-time ni ing duty services. 
speaking specifically whil 
No, 2 -- while 
in % hospital? 
If the beneficiary is a patient in the hospital, 
Medicare pays 
but not for a full-time 
THE COURT: 


WITNFSS: 


cross 


“ould you say that that is a form of insuranc-: 


ode 


A is certainly not to 


type of a program, a need program. 


@ work -- a work-earned program, based upon the work that 


was done either by you or by your spouse under t 


Security It is not a 
upon need. It is a social insurance svsten. 


sue COURT! You can 


;cs 


. 


The 


@r evide 
Nonor. 


ad 


+ 
curt 
tn th hal 
our 


Sse} 
ee } 
you have any 


La 


s: 
Do 
r? 


o 


~ 
ab es 


( 


Em 
teen ar 


to 9° 


FISt 


(Witness excused.) 
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MR. 


Onor, 


ty 
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Your 


means, 


(CAMO: 


o 
rai 
i 


rrr 
a 


MR. 


Copy, of shen? 

MR. TURECANO: I believe that) -- 

THE COURT: But anyway, why don't vou 
Government's attorney here to -- to just give vou som? -- 
a copy of some brief -- no I don't believe 
some brief that has been written in his offic2, 
short anough, it won't be much trouble +o run it 
a photostat, for him to use as a form? 

MR. FISHMAN: Right, or if there is a-sample 


brief in the rules, a copy of the rules that 


has, I'm sure that I hava that copy in my o 
TRE 'COURT!:)|| Wall, \there) isn't © 
think, I was looking hers -- you know, I 
our forms were now numbered, but -- no, 
forms, bet not of a brief, But Just: give hin 
MR. FISNIMAN: We will help the Petitioner, 


Honor. 
THE COURT: ‘lell, you write what the issue 


and some findings of fact, and then you write your argumen 


Now, I mainly want your brief for your argument becau 
the facts really aren't in disput? here. 
gentleman, Mr. Gray testified to is right in the 


oe 


YI was glad to have him state it, because it put it in ths 


receerd, and I thought that for that matter it might be 


Some helo for vou in) writing your briesr. 3 Vf ts uri tren 


ol (42 ] 


oy 


right into the -- into the law, so mainly veu s2t out the 


» | facts as best vou can, and then giv2 me whatec wr os 
| you want to make. And, that will be your original brieé. 
Then, when the Government files its brief, vou 


5 | just write whatever answer you want to write. 


b Hk. SURECAMO: Will I @st..a copy of is? 


7 THE COURT: You will indeed. All right. 
s MR .TURECAMO: And, that is by July lst, is 


that right? 


| Original brief by May 31. And, now that concludes the 
1 | trial, and this case will be reached and decidsd in its 

| : 

| ordinary course and wo will take a short racciss bafores 
we call the case we had for call at 4:99 o'clock shi 


afternoon. 


(Whereupon, the hearing in the above was ad 


| 
| 
| 
16 | THE CLERK: Rise please. 
| at 4:00 as described above.) 
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UNITED STATES TAX COURT 


ALFRED H. and FRANCES TURECAMO, Petitioners v. COMMISSIONER 


OF INTERNAL REVENUE, Respondent 


Docket No. 5441-72. Filed July 30, 1975. 


1. In computing the total support of 4 
person for the purpose of secs. 151 and 152, 
I.R.C. 1954, payment of hospital costs by 
Medicare provided for in Part A of Titie... 
XVIII of the Social Security Act, as amended, 
42 U.S.C. sec. 1395, should not be treated differ- 
ently from payments cf medical or nospital 
costs as provided for in Part B of Title 
XVIII of the Social Security Act, as amended, 
or by private heaith insurance, and, there- 
fore, following respondent's rulings as to 
the latter, the medical payments made uncer 
Part A are not -ncludable as part of the 
recipient's total support for purposes of 
secs. 151 and 152. 


2. From the evidence amount of casualty 
loss determined. 


Alfred H. Turecame, pro se. 


L. William Fishman, for the responcent. 


SCOTT, Judge: Respordent determined a deficiency 
in petitioners’ income tax for the calenca:r ye=r 1970 
in the amount of $1,043.48. 

The issues for decision are: 

(1) Whether petitioners contributed more <nan half 
of the support of the mother of one of them during the 


calendar year 1970 so as to be entitled to a derendency 


exemption for her and a medical expense deduction for 


medical expenses they paid for her where the total 
support payments made on her behalf by petitioners 
were less than her hospital expenses which were paid 
by medicare allowances. 

(2) Whether petitioners are entitled to a ceduc- 
tion for a casualty loss of $375 as a result of damage 
to their automobile. 

FINDINGS OF FACT 

Some of the facts have been stipulated and 
found accordingly. 

Petitioners, husband and wife who resided in 
Douglaston, New York at the time their retition in 
this case was filed, filed a joint Federal income tax 
return for the calendar year 1970 with the district 


director of internal revenue, Brocklyn District, New 


York. 


frances Kavanaugh, the mother eof Frances Turecamo 
and the mother-in-law of Alfred H. Turecamo, who was 
@1 years old during the calendar year 1970, began 
iving with petitioners prior to the beginning of the 


calendar year 1970. Mrs. Kavanaugh, during the calen- 


dar year 1970, received $1,140 in social security bene- 


fits. During this year petitioners provided Mrs. 
Kavanaugh with two and one-half rooms in their home 
which she used as her apartment. They maintained a 
telephone in these rooms for Mrs. Kavanauch's use. 
During the time that Mrs. Kavanaugh was residing in 
petitioners’ home, they provided her meals which she 
ate with petitioners’ family. They provided the 
furnishings in Mrs. “avanaugh's rooms including a 
television set, some clothing for Mrs. Kavanaugh and 
occasional entertainment. Mrs. Kavanaugh did not 
reimburse petitioners for any of the support furnished 
to her but used the amount she received from social 
security for her own support as she saw fit. The total 
amount contributed by petitioners toward Mrs. Kavanaugh's 
suprort through the furnishing of an apartment, food, 
clothing, and entertainment for her was approximately 


$4,000. 


On August 5, 1970, Mrs. Kavanaugh was admitted to 
the Long Island Jewish Hospital in New Hyde Park, Long 
Island, New York and was discharged from the hospital 
on October 9, 1970. Her total hospital charges while 
she was in the hospital were $11,095.75, of which 
$10,434.75 was discharged by "Medicare allowances,” 
which benefits were payments which were made pursuant 
to the provisions of "Dart A - Hospital Insurance 
Benefits for the Aged", 42 u.8.Cc., Chapter 7. Section 
1395c, amending Title XVIII of the Social Security Act. 

In addition to hospital costs, Mrs. Kavanauch's 
condition required nursing care. During the calendar 
year 1970, petitioners expended $3,531 for hospital 
and nursing care for Mrs. Kavanaugh. Mrs. Kavanaugn 


died in the early part of December 1970. 


On their joint Federal income tax return for the 


calendar year 1970, petitioners claimed a depencency 
exemption for Mrs. Kavanauch and claimed $3,531 as 
deductible medical expenses which they paid on behalf 
of Mrs. Kavanaugh in the year 1970. The total medical 
expenses claimed by petitioners amounted to $4,017 
from which they subtracted $674 as representing 

of their reported adjusted gross income, leaving a 


medical expense deduction claimed by them of $3,343. 


“ 


Respondent in his notice of deficiency disallowed 
petitioners' claimed dependency exemption for Mrs. 


Kavanaugh, stating that petitioners had not established 


that Mrs. Kavanaugh had qualified as their dependent 
1 
under sections 151 and 152, I.R.C. 1954. Respondent 


also disallowed petitioners' claimed medical expense 
deduction of $3,343 with the explanation that 

not been established that this amount was expende 
for the purposes designated. 

In August 1970 petiticners had their 1966 Chrysler 
Newport sedan automobile, which they had purchased new 
in 1966 for approximately $3,600, parked in the parking 
area of the shopping center in Douglaston, New York. 
Upon returning to the car petitioners found 
decors and one fender on the car had been badly smashed. 
NO note or any other indication was left on the car to 
show by whom or how the damage was caused. Petitioners 
had no insurance on the car. They had the car repaired 
at a cost of between $475 ane $500. 

Petitioners on their income tax return for the 
calendar year 1970 claimed a casualty loss deduction 
of $3735. 

AIT 


All references are | tevenue Code of 
1954. 


Responder.t in his notice of deficiency disallowed 
the claimed $375 casualty loss which petitioners claimed 


as resulting from damage to their automobile, stating 


that it had not been established that any deductible 


loss had been sustained. 
OPINION 

Respondent's primary position is that the amounts 
paid as basic Medicare benefits under Part A. -- 
"Hospital Insurance Benefits for the Aged" of the Social 
Security Act are in the nature of disbursements made in 
furtherance of the social welfare objectives of th 
Federal Government; and, therefore, in determinin 
whether the individual for whom the Medicare benefits 
are paid is a dependent of another, these payments, 
though not includable in income of the recipi- 
ent, should be viewed as amounts paid by the recipient 
for his own support just as are Social Security benefits. 
Respondent distinguishes the payments under Part 8 from 
those under Part A and states that in his view payments 
made under Part 3B are in the nature of health insurance 
benefit payments and therefore are not 4 part of the 


2 
support of the person for whom made. 


Respondent relies primarily on his Rev. Rul. 7! 
1970-2 C.B. 31, which holds that basic Medicare 
under Part A of Title Xv of the Social Secur 


as amended (42 U.S.C. sec. 1395), are in the na 
social security payments and are not includable in a 


ct 
nv 


300 the 
tit 


° 
. 


Centinued 


Petitioners take the position that Medicare payments 


made on behalf of an individual to a hospital under Part A 


\ 
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individual's taxable income because of this reason, and 
that payments under Part B of Title XVIIi of the Sccial 
Security Act as amended are in the nature or health or 
accidenc insurance payoents and are not i 

the recipient's income hecause of the provi 

104 (a), 5.8.C. 1954. one revenue ruiing the ry 
in detezmining the amount that an indivieu 

to his own support for the purpose of ascertai 
whether he is the dependent orf another oe 
gecs. 151 and 152, I.8.C. 1954, Medicare Pp 

under Part A are considered support furnisheé 
inéividual for himself but such payments uncer 
are not so censidered. In this recard the 
states: 


oan 20 


@ & OO ct ft’ 


With respect to the personal or cepencency 
exemption aspect of this matter, a taxpayer 
is ge:erally permitted, pursuant to 
151 and section 152 of the ot to 
qualified individual 
that he furnishes over =} 
such individual for the involv rec. 
computing the amcunt chat _contributec. 
the support of the indivi th 
included any amount that conte inutes 
such individuel fer his own suppor 
amounts that are ordinarily excludable 
gross income such as social security 
For example, Revenue Ruling 57-344, C. B. 

112, holds that child insurince benefits unce- 
title II of the Scecial Security Act receivec n¢ 
used for the support of a child are considered 
the child's contributien to his suoport in 


ens 


determinine who furnishec mere than One-half 
of the child’ 
that basic m 
on behalf o 
the indivicru 


UpECs > oo a 
one-half of 
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are health benefit insurance payments just as are 
payments made under Part B or any private insurance 


program. In support of their position petitioners 


point to the provisions cf section 3101(b) and 3111 (b) 


of the 1954 Revenue Code, both of which are entitled, 
"Hospital Insurance," the former providing for a tax 

on the income of every individual equal to stated 
percentages of his wages, and the latter providing for 
an excise tax on the employer based on a percentace of 
his employees’ wages and to Title 42, section 1395i 
(entitled, “Federal Hospital Insurance Trust Fund") 

of the United States Code which provision is in Part A 
of subchapter XVIII of the Social Security Act as amended. 
This section provides for the creation of a "Federal 
Hospital Insurance Trust Fund" with the amounts received 
from the taxes imposed by sections 3101(b) and 3111 (b) 


of the Internal Revenue Code. 


Footnote 2-continued 


Conversely, supplementary medicare benefits, 
being in the nature of medical insurance 
proceeds, are not includible in the support 
computation of the individual by whom (or on 
whose behalf) they were received. Ecwever, the 
premiums paid for supplementary medicare 
coverage are includible in the support compu- 
tation and are attributable to the person who 
furnishes the premiums. Revenue Ruling 
64-223, C.B. 1964-2,50. 


Petitioners further point to the testimony of an 
e:pert witness offered by respondent to the effect 
t-at the basic Medicare program is not a need or welfare 
progr.m but a work oriented insurance program provided 
without regard to means for those persons who qualify 
for the benefits based on work done either by them 
or their spouses. 

Respondent's argument in summary is that since 
the basic Medicare benefits provided for under Part A 
of Title XVIII of the Social Security Act as amendec 
are financed “ taxes, which taxes are not stated in 


section 213(e) to constitute amounts paid for health 


insurance, benefits received by an individual through 


payment of hospital costs on his behalf by basic 


Medicare should be considerec a part of his support. 


———$_—$_ 


“Secs. 213(a) and 213(e) (1) [I.R.C. 1954] provide as 
follows: 


(a) Allowance of Deduction.--There shall 
be allowed as a deduction the following amounts, 
not compensated for by insurance or otherwise-- 


(1) the amcunt by which the amount 
of the expenses paid during the taxable year 
(reduced by any amount Geductible under 
paragraph (2)) for medical care of th 
taxpaver, his spouse, and dependents (as 
defined in section 152) exceeds 3 percent 
of the adjusted gross income, and 


66-216, 1966-2, C.-B. 


Footnote 3-continued 


$150) equal 
paid during 
which const: 
taxpayer, * 


Ce ce eal 


» AM moO 


(e) Definition urpeses of this 
section -- 


(1) The term “medical care" means 
amounts paid-- 


(A) : 
mitigation, treatre 
of disease, 
affecting any 
the body. 


(B) 


for 
for and essent 
referred to in 


{Cs {or in 
amounts paid as 
Bof title XVIII 
Act, relating to 
insurance for 
care referred to in 


1M'D 


ing 
paragraphs 


wm O'o tr 


H. Rept. No. 213, to accompany H.R. 6675 (Social 
Security Amendments of 1963), 69th Cong., lst Sess. 
9965-2 C.B. 733, 742-7455; stated as follows: 


2. GENERAL REASONS FOR PROVISION 
The health care provi of your committee's 
bill have a relationship , the medical expense 
deductions allowedc unce Internal Revenue Code. 
The 3-percent limitation 1t he case of medical 
care expenses anc th ] nt limitation applied 
to'expenditures icf “ic; : / 

waived for persons 65 or over in re 

the fact that medical expenses gene 


individual under Part B of Tit] : the Social 


Security Act as amended are part of deductible medical 


Footnote 3J-continuea 


a heavy financial burden for older people. The 
limitations were waived, however, during a period 
when there waS no broad-coverage health insurance 
plan for older persons. insurance provisions 
of your committee's bi 

these problems. 

medical expense provisions 

relief of older taxpayers, 

appear to exist. 


Moreover, restoration of a uniform 
to be applied in the computation of th 
expense deduction will provide an increase 
revenue which wiil help defray to some cecr 
the cost of the general fund of the volunt 
insurance provisions in your j 
Only in the case or an oider 
income to be taxable will 
Federal Government's $36-per-vear con 
towards his voluntary medical i 
be reduced or offset by a 
medical care expenses. * * * 

* * * * * 

The bill further provides that all taxpayers 
itemizing their deductions, recardless of ace, 
are to be granted a deduction, without recaré to 
the 2-percent floor, for one-half the cost of medical 
care insurance for the taxpayer, his spouse, and _ 
his dependents, but not to exceed $259. The other 
half of any premiums paid, olus anv excess over 
the $250 limit for medical care insurance, will 
continue to be subject to the 3-percert floor and 
only when they plus any other allowable medical 
expenses exceed 3 percent of adjusted uress incom 
will they ke deductible. Included in the catecorv 
of medical insurance premiums which rav he deducted 
(one-half uncer 1a ; m, the 
3-percent flor hose << suppiementary health 
insurance benef tne taxes 
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expenses under section 213, and it therefore follows 


that the payments made on behalf of an individual under 


rc 
Footnote 3-continued 


* ® ® ® x ® * 


Under the new paracraph (1), subparagraphs 
(A) and (B) are the same as existing law except 
for the elimination of the phrase “including 
amounts paid for accident o.: heaith insurance”. 
Under the new subparagraph (C), amounts paid fo 
an insurance contract are included within the 
definition of medical care only to the extent 
that the premiums are attributable to insurance 
covering medical care (as defined i 
(A) and (B) of secticn 213 (e) (1)). 
whether a contract constitutes an "insu 
contract, it is irrelevant whether the benefits 
are payable in cash or services. Uncer the new 
paragraph (1) (C), premiums paid under part 3 
of title XVIII of the Secial Security Act 
(relating to supplementary heaith insurance for 
the aged) are amounts paid for insurance. Taxes 
paid under section 1401 (relating to tax on self- 
employment income) or under section 3101 (relating 
to tax on income of emplovees) of the Internal 
Revenue Code dc not constitute amounts paid for 
insurance. 


cal 
ae 


S. Rept. No. 404, to accompany H.R. 6675 (Social 
Security Amendments of 1965), 89th Cong., lst Sess., 
1965-2 C.B. 758, 764 contains substantially the same 
statement as the last paragraph quoted above. 


Respondent in Rev. Rul. 66-216, 1966-2 C.B. 100, 
held, based on the provisions of sec. 21l3(e), I.R.C. 
1954, and the above-quoted legislative history that vhe 
payments by an individual under Part B of the Social 
Security Act as amended are deGuctible medical expenses 
but that the taxes collected to finance Part A are not 
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Part B are not to be included in the amount furnished 
by that individual for his own support for the purpose 


ol the dependency exemption provided uncer sections 151 
4 : 
and. 152. 


co 
Respondent relies on his Rev. Rul. 64-223 
51 in support of his positicn. After reci 
medical and dental expenses are a part of su 
an individual under the provisions of sec. l. 
Income Tax Regs., this ruling states: 


(1). Where the taxpayer or the incivicual 
is covered under a renewable term policy which 
provides insurance against the cost of mecical 
care (whether payment is made directly te 
hospitals and doctors or reimburses the po 
holder), the policyholder will be consider 
as having furnished the care since the or 
holder, under a privately financed med: 
insurance plan, is regarded as providing yr 
care for himself and the other beneficiaries 
of the policy. In determinina (a) the total 
amount of support of the individual, 
and (b) the amount contributed to supro 
the individual himself or by the taxpay 
claiming him as a Gapensent « the part 


} 
eal 
€ 


t pai 
a 3 
only the premiums paid on the te fie a 
unreimbursed portion of the expenses fcr me 
care should be taken into account. 


Section 213(e) of the Code as citec 
indicates that amounts paid for accident 
health insurance conscitute "medical care.” 
The inclusion in the computation “8 surport 
payments has Leen recogn. sized by the Tax Cour 
several cases, although the ae cuestic 
never been deg tie Lena Eain, 22 7. 
Donald Lopez, 1 ee Memo 1059 S; 

Memo 1559-182; 
John J. Mora, 


We have in a number of cases recognized that medical 


expense is a part of an individual's support and have 
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States, 226 Fed. Su Li (1963) that the benefits 
received uncer a! h policy must be included 

in support in “ining dependency. The 
question now is wnether the premiums 
paid anc the : i received should be included 
in support. 

Service has rea 

both premiums an tit 

essence be cuplicati 

insurance is the 

Accordingly, the followed. 


(2). Where an indivicual incurs medical expenses 
as a result of an automcbiie accident for which 

he is reimbursed (i) throuch insurance carried by 
the person who is fault (the tort-feasor) or 

(ii) dizectly by) tor<-feasor, no part of the 
amount so paic wi nter into the computation 

of surport in ning dependency. The amount 
paid by the i nce company or the tort-feasor 

is not conside zs suprort provided by them 
because this amount is caid in release and satis- 
faction of a legal claim for an injury to the person 


of the individual involved and in no way resembles 
an item of support. 


(3). Under the provisions of the Dependents' 
Medical Care Act of 1956, as amended, 10 U.S.C. 
1071, dependents of members of the uniformed 
services are entitled to receive medical care in 
medical facilities of the United States Government. 
The term "uniformed services" means the armed 
forces and the Commissicned Corps of the Coast 
and Geodetic Survey and of the Public Health 
Service. The hospitalization and medical care 
furnishea to the dependent of a member of the 
uniformed services is furnished because of the 
member's emoloyment and, therefore, its cost is 
considerea as ¢ vided by the member. However, 
Since that formes: 3:gG mcx incur any expense in 


Ae 


connection with th urnishing ef such medical 
services, he 1 1 be credited with having 
furnished thc dollar value of such services as 

an item cf cor - jn Aeterminina dependency under 
section 152 j 


6° 
aaa: 


held premiums paid for medical 
of medical expense for support determinations. 
Warren C. Mawhinney, 43 T.C. 443 (1965), affirmed per 
curiam 355 F. 2d 462 (C.A. 3, 1966), in which we listed 
medical fees, medicines, and health insurance payments, 
all as part of the support of the taxpayer's children. 
In our view it is clear that hospitai expenses 
are medical expenses which form a part of an individual's 
support. If the expenses are paid and not covered by 
any form of insurance, there would appear to be no 
question that the person paying the hospital expense 
has contributed the amount of the payment to the support 
of the individual for whom the payment is made. The 
problem is how should such expenses paid by insurance 
be treated and should Medicare payments made under 
Part A be treated as other insurance payments. 
We agree with petitioner that no valid basis 
exists for distinguishing between the hespital insurance 
benefit payments made under Part A of Title XVIII of 


the Social Security Act as amended anc the medical 


benefit payments made under Part B of that Act or 


seme form of private insurance policy for determining 
the total support of an individual for the purposes 


of sections 151 and 152. The fact that the Part A 


benefits are financed by at 
from the wages of all individuals to whom the tax 
5 

applies without the necessity of their consent 
does not distinguish the nature of the payments made 
under the basic Medicare provisicns 
benefits from m a2 eo: program carried 
voluntarily by an employer for an employee or by an 
individual voiuntarily for himself, either under Part B 
of Title XVIII of the Sccial Security Act as amended 
which is partially financed from the general funds of 
the Federal Government or with a private insurance 
company. Part A, as well as Part 8, of Title XVIII 
of the Social Security Act as amended pays benefits 
only under the conditions specified t 
5 

We are aware that when the Medicare provisions 
first became effective, Part A covered individuals 
who were alreacy 65, even though they were not 
entitled to social security benefits. Respondent makes 
no point of this one-time coverage but relies merely on the 


distinction he makes of a tax collected to cover the 
benefit payments as compared to a "voluntary premium 


payment." 
6 
42 U.S.C., sec. 1395d provides: 


§1395d. Scope of benefits 


(a) 2 i individual by the 


shall consist of 
on his behalf or, 
in waction 
(subject to the 


insurance proc 

entitlement ge: 
in the case ot pavren 
1395£(d) (2) of this ¢€ 
provisions of this pa 
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mr 


6 


[~ 17 


Private insurance carried for an individual either 


by his employer or in a private policy carried by the 
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(1) inpatient hospital services for up 
to 150 days during any spell of illness 
minus 1 day for each dav of inpatient 
hospital services in excess of 90 received 
during any preceding spell of illness (if 
such individual was entitled to have payment 
for such services mace under this part unless 
he specifies in accordance with requlations 
of the Secretary that he does not desire to 
have such payment made); 


(2) post-hospital extended care services 
for up to 100 Gays during any spell of 
illness; and 


(3) post-hospital home health services 
for up to 100 visits (during the cne-year 
described in section 1395x(n) of this 
title) after the beginning of one spell of 
illness and before the beginning of th 
next. 


sec. 13595k of 42 U.SiC. provides: 


§1295k. Scope of benefits; definitions 

(a) The benefits provided to an indivi 
by the insurance program established by 
part shall consist of -- 


(1) entitlement to have payment made to 
him or on his behalf (subject to the 
provisions of this part) for medical and 
other health services, except those cescribed 
in paracraph (2) (B); and . 


(2) entitlement to have payment made on 


his kehalf (subject to the provisions of 
this part) for -- 


70 
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individual himself pays benefits only under the con- 
tractual conditions specified. The Part A and Part B 


Medicare provisions, as well as private health insurance 


contracts, pay only for the risks insured against, which 


basically are when a hospital or medical treatment is 
required by an individual. All of these insurance agree- 
ments pay for medical costs. 

The fact that Congress chose to allow a medical 
expense deduction under section 213 for the Part B 
premium payments but not for the tax paid to finance 
Part A, has no bearing on the nature of the benefits 
paid when the risk insured against occurs. There is 
no necessary correlation between section 213 and sections 
151 and 152. Likewise, respondent's so-called "duplication” 
theory of including in support both premium payments for 
health insurance and the benefits paid by the insurance 
does not find support in sections 151 and 152. The 


premiums may well be paid in a different year from that 
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(B) medical and other health services 
(other than physicians' services unless 
furnished by a resident or intern of a 
hospital and the services for which pay- 
ment may be made pursuant to section 
1395n(b) (2) of this title) furnished by 
a provider of services or Fy others under 
arrancerents with them made bv a provider of 
services; and 


‘C) outpatient physical therapy services. 


~ 
a 


% 
- 
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ir which the benefits are received (see section 213 (e) (3) 
allowing deduction for premiums paid for prepaid medical 
insurance under certain circumstances) and certainly in 
‘any instances the benefits received in one year from 
the insurance often exceed by many times the total of 
premiums paid for all prior years during which the 
:-.Surance was carried. Respondent apparently makes 

no distinction between health benefits furnished by an 
employer received in a particular year and payments 

made by a private insurance contract or Part B of 
Medicare, even though in his Rev. Rul. 64-223, 1964-2 
C.B. 50, he holds that since certain employees tneur 

no "cost" from employer furnished medical services, 

there is no amount to include as support of a derendcent 
from such medical services being available to ‘the devencent 
from another's employment. 

In our view none of the distinctions which respondent 
a.tempts to make between benefits paid by Part A Medicare 
z..c other forms of health or medical insurance is valid. 

Respondent bases his position in this case solely 
on his distinction between hospital cost payments made 
under the basic Medicare provisions of Part A of Title 
XVIII of the Social Security Act as amended and those 
made under Part B of that Act or a private insuranc 


policy. Since responcent clearly conceces 
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Or private insurance payments are not includable in 
determining the support furnished to an individual and 


we conclude that there is no proper basis for distin- 


guishing these payments from payments made under Part A 


of Medicare, we will not consider whether all such pay- 
ments should be included as part of an individual's 
support. Therefore, we hold that under the facts here 
present, petitioners contributed over one-half of 

Mrs. Kavanaugh's support in 1970 and are entitled 

their claimed dependency exemption for her and to 
include the medical expenses they paid fcr her in 
computing their medical expense deduction for 1970. 

The issue with respect to the casualty loss claimed 
by petitioners because of damace to their automobile is 
purely factual. Section 165(c) (3) allows an individual 
to deduct losses of property not connected with a trade 
or business if such losses arise from fire, storm, ship- 
wreck, or other casualty, or from theft. Damage to an 
automobile which occurred while the automobile was 
parked for a short time in a parking lot has generally 
been recognized as an "other casualty.” Respondent does 
not contend to the contrary, but rather argues that 


petitioners have not carried their burden of proof with 


21 


respect to the amount of decuction to which they are 
Respondent points out that 4 casualty loss 

Yeduction is limited to the lesser of the adjusted 
basis of the property or the amount by which the fair 
market value of the property immediately before the 
sacualty exceeds the fair market value of the prop 

i: medicately after the casualty. Respondent arcues 
petitioners have failed tc show either the fair 
velue of their automobile before the casualty or 

tie casualty. 

Petitioner Alfred EH. Turecamo testifiec 

paid $3,600 for his automobile, and he estimated that 
before the casualty the automobile had a fair mar 
value of between $1,200 and $1,500. 

that the fair market value of the automobile wou 
reduced by the casualty Dy at 1e amount re 

to have the damage repaired. Section 1.165-7 (a) ( 

nd (ii) Income Tax Regs., provides the method 
valuation of property involved in a casualty. 
providing that generally a competent appraisal 


obtained of the fair market value of the property 


immediately before and immediately after the casualty, 


the regulation further state 


ry 
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less of value if the taxpayer shows ‘hat the repair 
are necessary to restore the proper 

immediately before the casualty; 

the repairs is not excessive; the repairs not cover 
more than the damage suffered; and the value of th 
property after the repairs does result of 
repairs exceed the value of the propert 

before the casualty. 


While the evidence in this 


Turecamo in our view is in 

Petitioners were not represente 

clear from the record that petitioners spent 

$475 and $590 in repairs to their automobile. 

Turecamo also testified that he had an argument with 
the person who repaired the automobile cencerning the 
quality of the work. Taking the testimony as a whole, 
in our view, it is sufficient to support a4 claimed 
casualty loss of $475 which is deductible to the 
extent of $375. We therefore sustain petitioners’ 


claimed casualty loss deduction of $375. 


Decision will be entered 
for petitioners. 


Reviewed by the Court. 


WILBUR, J., concurring: The respondent has ruled 
tnac ti.e premiums paid for health insurance, rather than 
the benefits paid by the insurance plan, are the amounts 
to be included in support for determining who is en- 
titled to a dependency exemption. Rev. Rul. 64-223, 

19, 1-4 C.B. 50. While a good argument can be made that 
this position corresponds with the economic realities:~ 
the validity of this revenue ruling is not before us and 
was never an issue in these proceedings. This case was 
tried and briefed solely on the validity of the Govern- 
ment's position that the hospital insurance benefits of 


Part A of Title XVIII of the Social Security Act are not 


inserance, while the supplementary medical insurance 


; 2 
benefits of Part B are insurance. The respondent's case 


must, therefore, stand or fallon his assertion that Part 


MAMMAL MMA LO ODL ALA DOOD, 


i. 

No prudent man with the means and opportunity to accuire 
health insurance will fail to do so with the enormous costs 
of health care today. The averace man looks at his health 
costs as his insurance premiums plus his unreimbursed pay- 
ments for health care, which accords with the economic 
realities (and the amount deductible as a medical expense). 
Viewing large third party payments (mace wnen the contingency 
insured against occurs) as support can be viewed as distorting 
the economic realities. 


2. 

References 
MVIII of the i ity A as amended, 42 
sec. 1395. 4 Ww é i to the Social Secu 
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A is a severable and distinct part of the program of 
"Health Insurance for the Aged and Disabled" established 
by Title XVIII (including Parts A, B, and C), and that 
the severed portion is not insurance. 

The Government's position is purely and simply at 
odds with the history and structure of the program of 
health insurance for the aged and disabled.? The origi~ 
nal Committee on Economic Security considered the issue 
of health insurance for the aged along with Social Secur- 
ity. The report of the Committee sent to Congress on 
January 17, 1935 discussed general principles ana promised 
further efforts to develop a health insuran plen, but 
specific recommendations were not included for tactical 


reasons, although a report was subsequently filed.4 


rom 
the middle thirties to the mid-sixties when the present 
program was enacted, a series of bills was introduced 


and reintroduced embodying provisions similar to those 


5 


found in Part A of Title XVIII. These bills were drafted 


The disabled were first covered under P.L. 92-603 (1972), 
86 Stat. 1329. 
4. 

See Witte, The Develooment of the Social 
versity of Wisconsin Press, 1962); Svdenstricker, P1 
Provisions of the Social Social Act, 3 Law and Contemp 
Proplems 263, «64 (1936) 


5 


See for example H.R. 1 and S. l, 89th Cong., Ist Sess., 
(King-Anderson bill). 


to provide a public health insurance program for the aged. 
This is in fact what Title XVIII of the Social Security Act 
accomplishes, by providing an integrated program of inpatient 
and outpatient benefits that must be looked at as a whole for 
purposes of the issue we face. 


Parts A and B are intertwined and interdependent components 


of a single : I h inst : Like compre- 


hensive health insurance plans i] rivate insur- 
ers, it provides inpatient h i (Part A) and 
outpatient hospital service physicians’ services 
(Part B), care in an 

home health services (both Part A and Part B). 

nored by respondent), provides a common de 

critical terms (various providers, services covered, reim- 
bursement methods, etc.) applicable to both Part A and B. 

For example, a home health agency is defined in section 1861 (0) 
(42 U.S.C. 1395x(o)) and home health services are defined in 
section 186l1(m) (42 U.S.C. 1395x(m)). This definition is 
applicable whether the services are provided under Part A 
(within one year of an individual's discharge from a hospital 
or skilled nursing facility) or under Part B. Similarly a 
provider--such as a hospital or a .ome health agency (see 
section 186l(u), 42 U.S.C. 1395x(u))--is reimbursed on a 


reasonable cost basis as that term is defined in section 
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Similarly, provisions relating to Federal interference 
in the practice of medicine, free patient choice, and the 
option to obtain other health insurance (sections 1801, 1802, 


and 1603, 42 U.S.C. 1395, 1395(a), 1395(b)) are common to 


both Parts A and B. Sections 1862-1679 (42 U.S.C. 1395y- 


1395pp) contain-a number of provisions common to both Part 
A and Part B, including inter alia, such basic provisions 
as exclusions from coverage (section 1662, 42 U.S.C. 1395¥). 
the Health Insurance Benefits Advisory Council or HIBAC 
(section 1867, 42 U.S.C. 1395dd), Appeals (section 1869, 
42 U.S.C. 1395££}, Overpayments (section 1870, 42 U.S.C. 
1395gg), Payments to Health Maintenance Organizations or 
H.M.O's (section 1876, 42 U.S.C. 1395mn), Penalties (sec- 
tion 1877, 42 U.S.C. 1395nn), and Limitations on Beneficiary 
Liability where "Medicare" claims are disallowed (section 
1879, 42 U.S.C. 1395pp)- In fact, she very term "Medicare" 
is commonly used to denote the entire Title XVIII program 
of comprehensive benefits provided by Parts A, B, and C. 
Like Medicare, most comprehensive health plans can be 
divided into twc aspects, the provisions relating to in- 
patient hospital services and those relating to physician's 
services and other health services provided on an outpatient 


€ 


basis. The latter are generally subject to 4 deductible 


a3 
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and coinsurance factor to net out administrative expenses 
attributable to small claims and to provide cost disin- 
-entives to overutilization. Indeed, the two major plans 
offered to Federal employees under the Federal Employees 
tMealth Benefits Act of 1959,° after which major features 
ci the Medicare program were patterned, contain these 
characteristics. / In recognition of the similarity of 


Medicare to private health insurance plans, claims 


fea Stat. 708, (5 U.S.C. 8904). 


7s ohat the annual deductible (currently $60) and the 


cent coinsurance attributable to medical care on 
patient basis is very similar to the two major high 
plans offered to Federal employees by private insure 
no surprise, since Medicare was patterned after thes 
An alternative to Medicare considered by Congress in 
was explained by its sponsor as follows: 


The substitute adopts the approach used by the 
private insurance industry and it is patterned 
after the system of insurance that we have pro- 
vided for our own Federal employees. The bene- 
fits are patterned on the high option of the 
Government-wide indemnity contract necotiat 
between the Civil Service Commission and pr 
vate carriers for the benefit of Federal em 
ees. 111 Cong. Rec. 7220 (1965) (Remarks o 
Mr. Byrnes). 
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The floor manager of the bill that became Medicare sta 
that, with regard *o health insurance, the substitute 
incorporated “everything that is within the Committee 
except with respect to the one matter of how do we f1 
the cost of taking care of this problem." lil Cong. 
7213 (1965) (Remarks of Mr. Mills). 
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administration was delegated to private insurance companies 
(carriers and fiscal intermediaries) to utilize their on- 
going experience with very similar health insurance plans. 

It is true that these two features of Medicare are 
financed through different trust funds and different reve- 
nue sources, the trust fund revenue for Part A resulting 
from payroll taxes on employers, employees and the self- 
employed (as well as some general revenue financing for 
gratuitous wage credits provided certain military personnel), 
and the trust fund revenues for Part B coming one-half 


from premium contributions made by enrollees and one-half 


from general Federal revenues. But this financing dispar- 


ity, resulting from the historical development of the legis- 
lation within Congress in 1965 and associated political 
exigencies, * does not obscure the insurance character of 


SLL TED 


g. 

There was a desire to use both general revenue and payroll 
tax financing; the latter to enable individuals to prepay 
during their working years the costs of hospital expenses 
in their later years, which was thought to represent the 
major health costs of the elderly. Additionally, it was 
felt that physicians would be less apprehensive of Govern- 
ment interference if their fees were not paid from payroll 
taxes. Also, Part B, as developed within the Congress, 
enabled physicians to be reimbursed on the basis of reason- 
able charces--the physicians’ customary charge limited by 
that prevailing in the locality for similar services. (The 
current provisions, somewhat modified since 1965, are found 
in secs. 1833(a) (1), 1395 l(a), and 42 U.S.C. 1842(b) (3), 
139Su(b) (3)). See 111 Cong. Rec. 7213, 7214 (1965) (Remarks 
of Mr. Mills). The development of the bill is brietly re- 
counted in Manley, The Politics of Finance (Little, Brown 
1970), pm. 1l8-iedl. 
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the system: pooling of risks; specified benefits payable 
on specified contingencies; benefits payable as a matter 
2f right to those in an insured status; and contributions 
imposed in accordance with actuarial methods designed to 
insure actuarial soundness. An integrated public health 
insurance program, modeled after those made available by 


the private sector, should not be fragmented into 


ponent fragments any more than the private prototypes. 


Respondent nevertheless asks us to treat the compre- 
hensive health insurance plan provided by Medicare as two 
distinct and separate plans--Parts A and 8 (ignoring Part C), 
and declare that Part A is not insurance. For the reasons 
stated above, the program cannot be looked at in fragmented 
components for purposes of the issue presented in tnis case. 

Even if we accepted respondent's attem Part 
A from the integrated program providec 
errs in characterizing Part A as social "welfare” rather 
than insurance. Respondent bases his refusal to recognize 
Part A as insurance (while admitting that Part B is insur- 
ance) on three factors: (1) Part A is, like the cash bene- 
fits program established by Title II of the Social Security 


Act, a social “welfare” program 9 (2) Part A is a compulsory 


program financed by a payroll tax, while Part B is a 
voluntary program financed by general revenues and con- 
tributions made by electing participants; (3) payroll 
taxes paid for health insurance are not deductible as 
medical expenses under section 213 of the Internal Reve- 
nue Code of 1954 while the contributions made by those 
participating in Part B are deductible under that sec- 
tion. None of these distinctions are valid. 

The decisions respondent cites holding that welfare 
benefits--either cash or in the form of medical assis- 
tance--are includible in determining support (see Helen M. 


Lutter, 61 T.C. 685 (1974), aff'd per curiam Ee. 20 


(7¢m Cir., Apr: 28, 1975, 35 AFTR 24 75-1414. 76-1 


U.S.T.C. Par. 9439) are clearly irrelevant to the issue 
herein presented. Lutter involved cash payments pursuant 
to the program of Aid to Families with Dependent Children 
(A.F.D.C) established by Title IV of the Social Security 
Act. This is a welfare program entirely different from 
the insurance programs established by Title II and Title 
XVIII of the Social Security Act. A.F.D.C. is a welfare 
program for needy families with dependent children (sec- 


tions 401, 42 U.S.C. 601, and 402(a), 42 U.S.C. 602), and 


can only be paid in accordance with need standards 
established by each state in accordance with general 
provisions included in the Federal law (see section 
402%) (7) and (8), 42 U.S.C. 602 (a) (7) (8)). 

Lutter also-involved payments of medical assistance 
pursuant to the Federal-state matching programs estab- 
lished by Title XIX of the Social Security Act, (42 0.5.C. 
1396). These payments can only be made to individuals 
already receiving a cash grant under one of the applicable 
public assistance programs (such as A.f.0.C. which is 
based on need) and to certain medically needy individuals 
who need help with their medical expenses, but not their 
basic living expenses. (Section 1902(a) (10), 42 U.S.C. 
1396a(a) (10)). Again, for the latter group, the states 
must establish need standards in socordance: sith general 
criteria in the Federal law (section 1902(a) (17), 42 U.S.C. 
1396a(a) (17)) and their need standards must be related to 
those used to establish eligibility for cash grants (sec- 


tion 1903(f), 42 U.S.C. 1396hb(£)). 


There is no need standard imposed in determining 


eligibility for either Social Security or Medicare. The 


wealthiest man qualifies for benefits if he meets the 


Bs 
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insurance requirements; the poorest individual is in- 
eligible if he fails to meet the insurance requirements. 29 
Anyone with a passing acquaintance with health in- 
surance for the aged knows that the whole program was de- 
signed to avoid a means test that was applicable to the 
existing program for medical assistance to the medically 
indigent elderly. Respondent contcsad the concept of 
social welfare underlying a portion of the cash benefit 
formula in the Social Security program established bv 
Title II, and in a non sequitur, attempts to character- 
ize Part A of Title XVIII (as fragment<d from ite related 
parts) as welfare.. It is true that the benefit structure 


for cash payments is based on princis 


; ; ne 
equity and social adequacy. hile benefits are wage 


related to provide individual equity, the benefit 
formula is weighted, a minimum ben2fit is provided, and 
benefits are provided for certain dependent relatives 
(such as a wife and dependent children) to insure social 


adequacy. These concepts do not destroy the insurance 


iv. 


there were transitory provisions in 1965 covering those 
who did not have an opportunity to meet the insurance re- 
quirements because of their advanced age, but these oro- 
visions were not based on any standard of need and respon- 
dent does not make an issue of these provisions in this 
case. 
yg) 

See Meyers, Social Insurance and Allied Government Pro- 
grams (Irwin 1965) pp. 25, 26. 
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chavacter of cash benefits under Social Security.}2 Even 
if they did, they have much less relevance to the hospital 
‘nsurance benefits provided by Part A, wherein each bene- 
ficiary receives the actuarial value of the insurance pro- 
tection provided, rather than a cash benefit that varies 
gicatly as between individuals. Individuals who are not 
covered under Part A can now elect coverage for a premium 
contributicn that is currently a flat rate of 

sionth.13 The numerous variations in benefits 


social adequacy in the cash program is simply 


cable to the hospital insurance protection provided 


Part A of Title XVIII. 

Respondent's analogy of the hospital insurance  sro- 
gram to Social Security cash benefits is wrong for an ad- 
ditional reason. It is clear that annuity income--whether 


from a private annuity or Social Security--is included 


— rr 


duals in an insured status and the benefit 
wage related. See section 215 (42 U.S.C. 
supra, n. 9 at p. 3G. 


2. 
See 39 Fed. Reg. 45309 (1974). 


. os * . - * 4 
an incjividual's support if expended for that pur ose.14 


For these reasons cases involving the inclusion of Social 
Security benefits--or any other annuity income--in sup- 
port for purposes of determining dependency are not rele- 
vant to the issue at hand. We are here concerned not 
with an annuity, but health insurance benefits, anc res- 
pondent attempts to distinguish benefits provided under 
a private health insurance program from 
under a public health insurance program 
determining support. It is this distinction we are con- 
fronted with and the distinction is 
the purposes of determining support under the 
laws. 

Respondent next argues tha 
because it is a "compulsory" program, (while Part 5 is 


voluntary). This distinction is without legal merit. 


CC es 


] 
Title II (rather than with Part B of Title 
reach this result. In the very ruling he relies on he 
also clearly states tnat “neither the basic Medicare bene- 
fits nor the supplementary Medicare benefits qualify as 
a ‘pension or annuity.'" Rev. Rul. 70-341, 1970-2 C.B. 
31, 32. (amphasis suovlied). Respondent in this 
quotation recognizes that Title XVIII is in its entirety 
a health insurance program as distinguished from the 
annuity program provided under Titie it. 


wv 
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An insurance program does not lose its insurance character 
sinply because participation is compulsory. Even sf this 
were true, the distinction respondent makes between Parts 


A and B with regard to freedom of choice to participate is 


more illusory than real. An individual is not required to 


necept hospital benefits under Part A (section 1814(a) (1), 
42 U.S.C. 1395£(a)(1)) and may purchase alternative or sup- 
paemental health insurance, if available (section 1803, 42 
U.S.C. 1395b). An individual who declines Part A benefits 
is nevertheless required to pay the hospital insurance tax 
while foregoing the benefits provided. But this situation 
is analogous in some respects to Part B. Whether an indivi- 
dual elects the Part B coverage or not he will, as a general 
taxpayer, be required to underwrite the 50 percent of the 
program costs provided from general Federal revenues. An in- 
dividual will be paying taxes to provide approximately half 
of the costs of both programs--Part A through the employee's 
tax on his covered wages and Part B primarily through the in- 
dividual income tax, whether or not he participates in either 
nrogram. 

Additionally, when a person reaches 65 and is eligible 
for hospital and related insurance benefits under Part A, 
he is virtually compelled to take Part B. It is impossible 
to find a commercially available plan equivalent to Part B 
for a competitive premium since the Federal Government is pay- 


one-half of tho premium costs of Part B. Additionally, 


the law presumes that an eligible individual elects Part 

B coverage,?> and premiums are automatically withheld 

from his Social Security or Railroad Retirement benefits 
(secticn 1840(a) and (b), 42 U.S.C. 1395s(a) (1) and (2)) 28 
unless the individual takes affirmative action to € #e°% 
out of the program. This presumed election, combine 

with the economic incentives of Government cost sharing ana 
the mechanical simplicity of the withholding of premium 
payments, has resulted in the participation of virtually 
all of those eligible for Part B. Indeed, the Congress 
anticipated that up to 95 percent of the aged eligibles 
would participate in Part B,? and the latest data in- 


dicate that this expectation has been fulfilled. The 


Section 1837(f) (42 U.S.C. 1395p(f£)) provides 
(f) Any individual-- 
(1) who is eligible * * * 
(2): ee? 
Cs) 8) es 
shall be deemed to have enrolled in the medical insur- 
ance program established by this part. 


16. 

These are the principal sources of wage-replacement in- 
come for most of the nation's nearly 30 million aged and 
disabled. 


Li. 
H. Rept. No. 213, 89th Cong., lst Sess. (1965) 
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compulsion may be economic rather than juridical in 
Part B, but from an empirical viewpoint, it $ approxi- 
mately the same coercive effect.18 

Finally, Social Security has traditionally been a 
compulsory program for several reasons, including a de- 
sire to insure that individual workers will have prepaid 
benefit rights upon reaching retirement age and to guard 
against “anti-selection." Anti-selection would result if 
the public program underwrites the poor risks while the 
better risks seek private insurance protection. 
both factors attributable to the t.ospital insurance plan 


established by Title XVIII, which covers the major portion 


of the health insurance costs of the elderly.}? Additicnally, 


18. 
The number of aged enrolled in Part B had by July 
reached 21.2 million, about 95 pecent of the total 
1975 Annual Report of the 


Trust Fund, House Doc. No. 94-137, 94th Cong., 
(1975), @. 4. 


19. 
Part A benefits disbursed from the Hospital Insurance 
Trust Fund (including administrative expenses) in fiscal 
he comparable figure for Part 


Fund was $3.3 billion. 

Board of Trustees of the Federal Hospital Insuranc 

Fund, House Doc. No. 94-136, 94th Cong., lst Sess., 
with 1975 Annual Report of the Board of Trustees of 
Federal Supplementary Nedicai Insurance Tru i 

Doc. No. 94-137, Sé4th Cong., let, Sess. 


continued 


96 
[eo ) 


the risk of anti-selection in the prepaid Part A program 


was probably of more concern in the health programs than 


the cash benefit program in view of the additional actu- 


arial uncertainties the health program presented. °° 


Respondent's reliance on the apparent distinction 
between the juridical compulsion and empirical compulsion 
to participate in Part A and Part B is therefore without 
any substantive significance in resolving the issue before 
us. 

Footnote 19--continued 
The manager of the House bill stated during floor debate: 


We picked this single biggest element, namely, the 
cost of being in a hospital, and we financed that 
by the payroll tax to let the person during his 
working years, through small amounts of money 
per week, per month, or per year, make advance 
ments to that trust fund entirely on his own an 
from his employer and by the self-employed on 
account. 111 Cong. Rec. 7214 (1965) (Remarks 
20. 
See H. Rept. No. 213, 89th Cong., lst Sess. (1965), Dd. 
The factor of anti-selection in the Part B program was de 
with by empirical compulsion. The program was sructurec 
integrate with the Part A program as a unitary whole, $0 
that virtually everyone was expected to follow his own eco~ 
nomic interests (particularly in view of the economic comol- 
sion imposed through financial incentives) and elect coverge. 
Additionally, the law included safeguards for anti-selection 
under Part B by providing limited enrollment periods, as weil 
as increased premium contributions for those making a deferred 
election. (See also Meyers, Medicare (Irwin, 1970) 8 
To the extent the voluntary versus compulsory distinct: 
has any meaningful distinction in substance as 
form, it is attributable to the manner in which 
lation developed in Congress and tactical politi 
siderations. See notes 7 and 8, supra. 
leet 
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Respondent contends that by not permitting an indivi- 
‘ual employee to deduct the hospital insurance portion of 
the tax under section 213 of the Internal Revenue Code of 
1954, Congress indicated that the hospital insurance pro- 
grat*’ was not insurance. This ignores the pattern of the 
L.g-elative history wherein Congress consistently described 


211 of Title XVIII as an insurance program. *? 


"Maaitionally, the problems associated with 
ment of premium contributions and benefits un 
Security are considerable to say the least. 
example, Tax Reform Studies and Proposals, U. 
Department, 9lst Cong., lst Sess. (1965 (Joi 
print of Committee on Ways and Means and Senat 
Committee), p. 232-234; Goode, The Individual 
(Brookings 1964 , p. 105-110). “€ongress may sim. 
have wanted to open up all of these problems in 
with the Medicare bill, which in itself presente 
problems. One problem that comes immediately to minc 
how to treat refunds of taxes where an employee work 

ltiple employers pays taxes on excess waces, 

hosvital insurance tax (as opposed to the remaining 
roll tax) were deductible. Additional administrative 
croi:lems would be presented and Congress, in declinins 
mak- the hospital insurance tax Geductsbie, may have : 
ceu.cerned about these as well as the dif ficusty : 

ng to the average man why only @ portion of his payroll 
taxes could be deducted. Finally, Congress provaaes 
lief in 1965 to the working individual by permitting 
to deduct a portion of his current health Se oraass 
without regard to the 3 percent floor containec in 
of the Code. Sec. 213(a) (2), 1.8.C. 
No. 213, 89th Cong., lst sess. (19595) 
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Moreover, respondent's reasohing is a non sequitur. 


The deductibility for tax purposes of 
in acquiring health insurance coverage does not 
the insurance character of the program provided. 
program may (and the hospital insurance program provided 
by Part A does) provide a wide-spread pooling of risks 
against specified contingencies; rovide various benefits 
specifically spelled out in the program; provide benefits 
as a matter of right to those in an insured status; and 
provide specific contrinution rates determined in accord- 
ance with actuarial methods calculated to meet the esti- 
mated costs of the system. 
criteria, and whether or not a 
unrelated to the deductibility 
tributions to acquire an insured status. 

DAWSON and HALL, Jd., agree witn this concurring 


opinion. 


TANNENWALD, J., dissenting: The majority accepts 


as the starting point of its reasoning respondent's 


concession that supplementary medical benefits paid 
under Part B of Title XVIII of the Social Security Act 
do not count in determining the total amount of 
"support" for purposes of section 152. See Rev. Rul. 
70-341, 1970-2 C.B. 31. Compare Rev. Rul. 64-223, 
1964-2 C.B. 50. They then argue that no distinction 
should be drawn between benefits paid under Part A ane 
Part B. Ergo, the majority concludes that medical 
benefits paid under Part A should similarly be excluded 
in determining the amount of total support. 

In my opinion, we should not rice piggyback on 
respondent's concession as to a situation not presently 
before us, namely, how Part B pri iedical insurance 
benefits for which specific payment is made should be 
treated. Compare Samples v. United States, 226 F. Supp. 
115 (N.D. Ga. 1963), with Rev. Rul. 70-341, 

Rev. Rul. 64-223, supr: See also Mawhinney 
Commissioner, 255 F. 

Curiam 43 7.C. 443 

clearly not bind: 


ac 


ee 
Pp ee ON 


C.A. 5, 1971)) and, whatever force they may 
reflection of admini erative interpretation 
statute available as an aid to construction 
Bank v. Commissioner. 672, 686 (1962)), 


latter principle should have no bearing herein, 


respondent's intervretation relied upon by the 


majority involves another issue anc, indeed, responcent 


has in fact given the opposite construction with respect 
to the issue we are called upon to Gecide. See Rev. 
Rul. 70-341, supra. 

In short, I believe we should adcress ourselves to 
the precise questions before us, namely, whether medical 
insurance benefits paid under Part A are includable in 
determining the amount of total support and by whom they 
should be deemed contributed, and resolve those questions 
within the frame of reference of judicial Gecisions in 
comparable situations and without regard to the position 
respondent has taken in other contexts. 

In Helen M. Lutter, 61 T.c. 685 (1974), affd. per 
cuorian sss 2 ew. (C.A. 7, 28, 1975, 35 AFTR 2d 
979-1414, 75-1 USTC pat. 9439), benefits received by a 


mother from the state as “nia to Families with Depencent 


Children" and as medical assistance were hel 


constitute total support, but not furnished by 


i A 
mother. We have reached ‘the same conclusion 


respect to amounts spent by the Wisconsin 
ment of Public Welfare for an invalid 
D@nner, Sr., 25° 7.C. 1043 

furnished by a state mer: 


ayments actually used for sup 
i 


Department of Social Services; and hospital services 
furnished without charge te a claimed dependent. * 
Finally, we have consistently neld that social securit: 
payments received as old-age ane di ility insurance 
wenefits and used Ey the recipien Support constitu 


self-support.” 


e 
See also Hiram Johnson, T.C. Memo. 1974-150. 


« 


To my mind, medical benefits uncer Part A ar 
comparable to the benefits involved in the above- 
mentioned cases. Accordingly, I would he 


benefits should be included in 


support and that the amount of such benefits 


contributed by the mother for her own support, 
the result that petitioners did not furnish 
half of her support and are not entitled 

as a dependent for the purposes of sections 


213. 
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